





















































matter how great the likelihood of the harm-will not suffice. The defendant’s fear
must be of imminent danger to life or great bodily injury.” (Cites omitted.)

Although the belief in the need to defend must be objectively reasonable, a jury
must consider what “would appear necessary to a reasonable person in a similar

situation and with similar knowledge . . . .” (Cites omitted.) It judges
reasonableness “from the point of view of a reasonable person in the position of
defendant . . . . (Cites omitted.) To do this, it must consider all the “facts and

circumstances . . . in determining whether the defendant acted in a manner in which
a reasonable man would act in protecting his own life or bodily safety. (Cites

omitted.) As we stated long ago, ‘ . . . a defendant is entitled to have a jury take
into consideration all the elements in the case which might be expected to operate
onhismind....” (Cites omitted.)”

In a leading California Appellate decision, People v. Aris (1989) 215 Cal.App.3d 1178, 1188, the
court defines what is meant by “imminent harm” as applied to the law of self-defense:

“The definition of imminence in California has long been settled. ‘A person whose
life has been threatened by another, whom he knows or has reason to believe has
armed himself with a deadly weapon for the avowed purpose of taking his life or
inflicting a great personal injury upon him, may reasonably infer, when a hostile
meeting occurs, that his adversary intends to carry his threats into execution. The
previous threats alone, however, unless coupled at the time with an apparent design
then and there to carry them into effect, will not justify a deadly assault by the other
party. There must be such a demonstration of an immediate intention to execute
the threat as to induce a reasonable belief that the party threatened will lose his life
or suffer serious bodily injury unless he immediately defends himself against the
attack of his adversary. The philosophy of the law on this point is sufficiently
plain. A previous threat alone, unaccompanied by any immediate demonstration
of force at the time of the rencounter [sic], will not justify or excuse an assault,
because it may be that the party making the threat has relented or abandoned his
purpose, or his courage may have failed, or the threat may have been only idle
gasconde, [sic] made without any purpose to execute it. On the other hand, if there
be at the time such a demonstration of force . . . [indicating] that his adversary was
on the eve of executing the threat, and that his only means of escape from death or
great bodily injury was immediately to defend himself against the impending
danger ....” (Cites omitted.)

A. Use of Deadly Force by Law Enforcement
There are additional rules of law that apply specifically to the use of deadly force by peace officers
acting in the course of their official duties. A peace officer who makes or attempts to make an

arrest need not retreat or desist from his efforts by reason of the resistance or threatened resistance
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of the person being arrested; nor shall such officer be deemed an aggressor or lose the right to self-
defense by the use of reasonable force to effect the arrest, to prevent escape, or to overcome
resistance.” This is so because a peace officer has the duty to make an arrest of an individual upon
probable cause to believe a crime has been committed,® and that individual has a duty to submit
to lawful arrest.” Assault with a Deadly Weapon, such as the stabbing in this case, is a felony

offense for which an arrest can be made.'°

Use of deadly force while in the line of duty is justified, and therefore not unlawful, provided all
the following exist: the person is a peace officer; the killing was committed while performing any
legal duty; the killing was necessary to accomplish that lawful purpose; and the peace officer had
probable cause to believe that the person killed posed a threat of serious physical harm, either to
the peace officer or to others.!! In such situations there is a presumption that the killing was
justified. The burden falls to the prosecution to prove beyond a reasonable doubt the killing was

not justified.'

Thus, when deciding whether any of the deputies who fired their weapons did so lawfully, one
must consider what a reasonable person would have done in a similar situation with similar
knowledge and experience, including their professional background. One must decide whether
the deputies’ beliefs and actions were objectively reasonable under all of the circumstances known
to him, as they appeared to him af the time. In order for the use of deadly force to be “objectively
reasonable,” the officer must have probable cause to believe that the suspect poses a significant

threat of death or serious physical injury to the officers or others.

’See Penal Code Section 835a.

8Penal Code Section 834.

%Penal Code Section 834a.

10penal Code Section 245(a)(1).

l1§ee CALCRIM 507; Penal Code Sections 196, 199

12gee CALCRIM 507; Penal Code Sections 189.5, 199.
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The reasonableness of an officer’s actions can be fairly measured against other officers if placed
in a similar situation. “The objective reasonable test will not be met if, on an objective basis, it is
obvious that no reasonably competent officer would have concluded in that moment that his use

of deadly force was necessary.”!?

While a review of the person’s conduct after the fact is made calmly, rationally, and deliberately,
one must take into consideration the fact that the person’s decision was most likely not made under
such circumstances. Indeed, the courts recognize that, to the contrary, “police officers are often
forced to make split-second judgments - in circumstances that are tense, uncertain, and rapidly-
evolving... about the amount of force that is necessary in a particular situation.”'* Also, the Fourth
Amendment requires only that officers act reasonably, not that they employ the least intrusive

alternative available.

For the same reasons, the law does not render a person’s conduct criminal simply because he or
she might have chosen “less lethal” means to ensure his own survival. If deadly force is reasonable
and justifiable under the circumstances known fo the person at the time, all hypothetical questions

posed later about alternative courses of action are irrelevant.

“A person threatened with an attack that justifies the exercise of the right of self-
defense need not retreat. In the exercise of his right of self-defense a person may
stand his ground and defend himself by the use of all force and means which would
appear to be necessary to a reasonable person in a similar situation and with similar

knowledge. This law applies even though the assailed person might more easily
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have gained safety by flight or by withdrawing from the scene.

13 Scott v. Henrich (9" Cir. 1994) 39 F.3d 912.

14 Henrich, supra; Malley v. Briggs, 475 U.S. 335, 341 (1986)

13 CALCRIM 5.50 (in pertinent part) (emphasis added)




Ultimately, then, whether the shooting of Urbano Morales was justifiable depends on whether it
was objectively reasonable for the deputies to have fired on Morales under the circumstances

known to them at the time.

B. Was the use of deadly force justifiable?

The first issue is whether the deputies were performing a legal duty when they encountered
Morales. There is no question that they were doing so. The deputies were responding to an
emergency situation: a person had been stabbed at Starbucks; the suspect was still free and roaming
about; and the suspect was still armed, in the immediate area, and his actions were unpredictable
and dangerous. They had a duty to protect the community from further harm by apprehending the
suspect, and a duty to arrest the suspect for the stabbing that had already occurred. When they first
saw Morales, he was still armed with the knife and appeared to be stabbing himself; the deputies
now had an additional obligation to protect Mr. Morales from further harming himself, while trying

to apprehend him for the stabbing of Jane Doe #1.

The second question is whether the killing was necessary to accomplish a lawful result, (such as
accomplishing an arrest, preventing injury to members of the public, or preventing injury to the
officers themselves), and whether they used reasonable force under the circumstances of the
incident. The lethal force in this case was reasonable; it was used only in direct response to the
lethal force that Morales had already used against Jane Doe #1 and was threatening to use against
himself, and ultimately, Deputy Fletcher. Whether the deputies might have employed less lethal
means to prevent Morales from doing further harm to himself or others is not the question, although
they did attempt to get Morales to comply with verbal commands, multiple times, and attempted
to subdue him with a Taser, but it had no effect. Indeed, Deputy Fletcher noted that he shot
Morales because Morales came at him after he had shot him with the Taser and “I had no other
tools left on my belt.” Regardless, the question is whether their decision to fire on Morales was
objectively reasonable under the rapidly-devolving circumstances with which they were faced. In
this case, the shooting was necessary to accomplish a lawful result: to stop Mr. Morales from

gravely injuring the deputy or a member of the public.
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Third, the involved officers had probable cause to believe that Morales posed a threat of serious
physical harm, either to their fellow peace officers or to the others at the scene. Both Deputy
Cash and Deputy Fletcher fired their handguns at Morales, believing Deputy Fletcher was in
immediate danger, as were the patrons at a local eating establishment and Starbuck’s. Jane Doe
#1 was still on the ground there. If Morales were to be able to get past Deputy Fletcher, there
would be nothing standing between him and a number of civilians, including Jane Doe #1 and John

Doe #1.

It has been observed that danger invites rescue,'® and it is a well-established community
expectation that peace officers will respond when summoned at a time of crisis and not retreat in

the face of adversity.!”

Morales was given multiple opportunities to comply with lawful orders. Instead of submitting to
these orders, Morales chose a different course. He refused to comply with, or even acknowledge,
their instructions, responding only with “just fucking kill me!” Whether he actually intended to
harm the deputies, or whether he was trying to force them to shoot him, is irrelevant. The
undisputable facts are that he did stab and seriously injury Jane Doe #1 multiple times, he
continued to stab himself, and then grabbed aggressively for the knife that was still under his shirt,
while lunging toward Deputy Fletcher. He had placed the lives of the deputies and fellow citizens

at great risk of injury or death.

The law does not require a progressive escalation in the force which is employed in these types of
situations because the exigencies of real world law enforcement do not make such a course of
conduct always feasible; that is because such a progression is not reasonable under many real

world situations in which an officer is faced with a direct and immediate threat to life and limb.

Regardless, the deputies did try numerous methods short of lethal force to compel Morales to

cooperate, to no end. Not the arrival of one deputy after the other, nor the multiple commands they

16 Justice Benjamin Cardozo in the opinion Wagner v. International Railway (1929) 232 N.Y. 176
'7 None of the involved deputies were under any legal duty to retreat from this situation at any point. In fact, their
duty was to protect the victim and the public from Morales who was armed and dangerous and still at large.
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gave, nor the fact the deputies had their weapons pointed at Morales, compelled Morales to comply

with their lawful orders. Not even being shot with the Taser caused him to stop or drop his knife.
VI. CONCLUSION

Morales did not comply with his duty to submit to the deputies’ authority; he was behaving wildly,
violently, and unpredictably, and in a fashion which would cause any reasonable person to believe

that they were in imminent peril of serious bodily harm or death.

While in the lawful performance of their duty to find and arrest the suspect of a serious stabbing
incident, Deputies Cash and Fletcher became involved in a highly unpredictable, dangerous, and
rapidly-evolving situation. The deputies acted swiftly, purposefully and appropriately in order to
stop what to all appearances was a wildly violent man from harming or killing one of them or

another member of the community.

The use of lethal force in this case was a reasonable response to the situation, and was justified
under all of the circumstances. Under the legal principles guiding this inquiry, each of the

shooters’ actions, and thus the killing of Mr. Morales, was lawful.
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